Zoning Board of Appeals Minutes                                                                                  March 12, 2015


Zoning Board of Appeals
781-982-2100
Minutes
March 12, 2015
Cotter Room
7:00 p.m.

Members Present:   Lisa Bezanson, Vice Chair, William Mullen, John Shepard, Sean Reynolds, Marshall Adams, Building Inspector/Zoning Enforcement Officer
Absent:  James Haney

7:00 p.m.  Minutes - February 12, 2015 - motion to approve made by Mr. Reynolds, seconded by Mr. Shepard, 3 ayes, 1 abstention (Mr. Mullen).
7:00 p.m.  Petition of Borrego Solar Systems, Inc., 1115 Westford Street, Lowell, for:  a special permit to install two fenced solar systems, with gravel access from Karen Lane, with utility interconnection from Rockland Street, under proposed amendments to Abington Zoning By-Laws Sec. 175, Article 5, re solar arrays.   The property is located on Assessors Plan 22, Plots 35 & 36, in the R-40 Zone.    Voting members:   William Mullen, John Shepard, Sean Reynolds.  
Atty. Richard Serkey attended representing Borrego Solar,  gave legal background.   They have been to the Planning Board and filed preliminary subdivision plan in order to freeze existing zoning.   They understand a proposal is coming before town meeting that would enact a solar bylaw.  To take advantage of existing zoning as it is today, they filed a preliminary plan and will follow this up with a definitive plan.   They will be operating under the existing zoning.  Mrs. Bezanson made the disclosure that her husband is in the solar business, but has no interest in this petition.    Atty. Serkey - the bylaw when it is passed will not affect this petition.   They filed with Planning on January 23, 2015.  Hearing was on March 2,  and continued to April 6th.    Atty. Serkey - under Ch. 40A Sec. 6, if you submit a preliminary plan and follow it up within seven months by a definitive plan, and the definitive plan gets approved and endorsed, the zoning in affect at  the time the preliminary plan was filed 01/23/2015, is the zoning that operates.   Mr. Adams - thought it was determined by the first advertising of proposed bylaw.   Atty. Serkey - there are two ways to freeze zoning.  One is if there is a first advertisement of the proposed bylaw change, that governs any special permit or building permit issued thereafter.  However, if you submit a preliminary plan, which can be done any day up until town meeting, and you follow it up within seven months by a definitive plan, you freeze  the zoning, regardless of the advertisement.  That provision is also in Ch. 40A Sec. 6.    
David Albrecht, professional engineer with Borrego Solar - submitted revised plans.  They have met with Planning, Conservation and some of the neighbors.   They will supply copies for whoever wants one after the meeting.   Under current bylaws, they filed under utilities 175-21-D-5, where a special permit is required in all zones.  They won bid for National Grid who will own system.   They submitted application on February 2nd, with certified abutters list and envelopes.  Project is located on two parcels - Karen Lane and Rockland Street, totaling 15.5 acres.  Both parcels are owned by the Mary Elizabeth Rourke Investment Trust.  They have frontage on both streets and utilizing both for different purposes.  Site is predominantly wooded.  They have a wetland system that is associated with a river stream, with culvert under Rockland.  The northern parcel is basically undevelopable.  They have concentrated everything down from Rockland Street.  There is power that runs down Linwood Street, into Rockland Street.    Topography - flows from northwest to southeast.   Wetlands were delineated in the fall.  
They filed Form B with Planning Board and received some comments from PMP, reviewing engineer.   This created a cul de sac (on paper) and divides property into two parcels across the middle.  There are two separate systems.  One system is shy of a megawatt, and other is 649.04; they are calling them Abington 1 and Abington 2.  There is a gravel access off Karen Lane and a turn-around for emergency vehicles.     Project is fenced in with 8' fence, with mini mesh chain link (1 inch).  This is  designed to maximize generation of power in late afternoon.   They are proposing 5400 solar panels, each panel is on a rack, 30 panels on each rack.  Very little grading is required.   They can be built on ledge, predrilled.   Interconnection is underground, then to pole.  There will be gravel access road 12' wide.    
There is tree clearing limit - within fence clearing trees and removing stumps: outside fence, leaving stumps and clearing, using wildflower mix.   Construction process will take 4-5 months.   Drainage is being reviewed by Planning Board engineers.  Swale locations were pointed out with retention basins, to protect the road.  On either side of the gravel road will be 2' x 10' pressure treated lumber with pressure treated stakes, so the road will be absolutely level.    Goes over in a 10 year storm about half an inch based on calcs; in a 100 year storm, up to about  3 inches.  Proposing silt fence and haybale barriers, but not all around the site, just down gradient side.  They are clearing trees along fence but leaving stumps on Cape Cod Lumber side.    
Explained that every property owner has the right to do what's allowed under the law.  This is an allowed use by special permit  with this board's permission.  They put together a landscaping plan and reviewed it.  They will be taking down trees close to property line.   They are proposing 8' tall blue  spruce trees along the property line and around the entrance to the facility, so when you're looking in 180 degrees, you won't be able to see through it.   The area between the back of these trees and the fence is where they will be leaving the stumps and planting wild flowers.    The last two sheets are new with revised road.   They typically mow twice a year and come in once or twice a year for maintenance.     
The area inside the fence changed, got smaller than the original plans - it was 8.1 acres within the fence, now it is 7.8 acres within the fence.  The roadway changed from woodchip to gravel for access to poles.  
Mr. Mullen - wanted gate locations pointed out. As you come in and turn to the right, it's right there.  Gates are secured with a lock box on each one, and Fire Dept. will have keys for access.   
Mr. Reynolds - question on frontage.  They have frontage on Karen Lane and Rockland Street.  They are going for special permit.  The special permit is to allow a public utility in an R-40 district.  Mr. Reynolds questioned that it looked like commercial use to him.  Why is it different than commercial use?      Atty. Serkey - bylaw states that a public utility is allowed by special permit.  If this were a different commercial use, they would be in a different situation.  There is a special provision for public utilities, treating them differently than other commercial uses in the Zoning Bylaws.  There is also a provision in the General Laws that creates an exemption.  Chapter 40A Sec. 3 protects provisions for these types of uses that are solar powered.    
Mr. Albrecht - National Grid isn't selling this power to anybody.  This is going into their system. 
Mr. Shepard - re lease, how long is the agreement?  Mr. Albrecht - it's for 20 or 25 years, which is standard agreement, with the possibility of two extensions of five years.  System components are guaranteed to last 30-40 years.   Mr. Shepard - is the land restored when they leave?   Mr. Albrecht - it is in the lease.  The Planning Board has copy of that.   Mr. Shepard -is there anything there that should be a concern?    Mr. Albrecht - there is nothing used in a quantity that would trigger reporting to the EPA.  
Mr. Reynolds - why would R-40 people want this next to them?   Mr. Albrecht - this would power 60 homes.  Using less fossil fuels.  They haven't seen property values go down with these systems.  
Mr. Shepard - what are the soil conditions that will be supporting these panels?  Are they stable?   Mr. Albrecht - they have a structural engineer come out and do pole tests, pre-drill holes and drive screws in and try to pull them out, move them side to side.   The screws are 6.5 feet long.  If the soil isn't conducive to those screws, they have bigger ones that can be used.  Mr. Shepard - has  fire chief added any concerns?    Mr. Albrecht - they haven't heard of any.   They develop the property for their clients, find the property, permit it, build it, they also operate and maintain it.   Mr. Shepard - question on signs.  Mr. Albrecht - they are small.  Code requires a number of signs - on the outside of the fence, at the gate with information on who to call and map of the site.  There are internal signs on end of every row at both ends.   
Letter from Sewer Department - petition has no bearing on sewer system.  Mr. Albrecht - it is an  unmanned system.  Mr. Mullen - is there any hum?   Mr. Albrecht - during the day they do hum.   Transformers hum during sunny days, not at night.  The hum is about 75 decibels, but by the time you would go to the nearest residence, it would be quieter,  down to 40 decibels.  There would be no noise on cloudy day or at night.  
Open to floor:
Terry Williams, 149 Karen Lane - has there been an environmental  study on erosion that will occur when they clear that land?  Mr. Albrecht - they aren't changing topography, and although they are taking trees down, they're planting with meadow grasses, so there may be a little less runoff.   They did storm water management report for the Planning Board and Conservation Commission.   Mr. Williams - has heard the panels in high wind situations whistle.  Has heard it off the road in an area with these panels.   Mr. Albrecht - hadn't heard that.   Mr. Williams - not as noisy as windmills, but it is constant;  doesn't want to listen to that.  Regarding wildlife - has study been done, mentioned the many types of wildlife there?  This is changing it to commercial from residential.   If he got in there, could he be electrocuted in any way?   Mr. Albrecht - not if you were just touching things.   Fences are 15' away from array.  There is no radio frequency.    There is a non glare finish to panels, dark blue.  
Linda Williams, 149 Karen Lane - asked about notification on Planning Board meeting.  Mr. Albrecht - falls under the regulations of site plan review for minor project, which doesn't require notice to abutters.  A major project would involve parking, traffic, etc.  Mrs. Williams - how much traffic will this bring up and down their street?  During construction - 10 semi trailers dropping off materials and pick-up trucks for contractors.   Mrs. Williams - why can't there be another access for such a residential area?    There are a lot of children, grandchildren that play in this area.  There was supposed to be a fence put in by Daniel Drive by Cape Cod Lumber.  After construction there's no traffic.   Mrs. Williams - concerned about property values, has lived there for forty years.  Wants to maintain the quietness there that they have now.   As far as updating the panels, will they have the traffic coming in again? Mr. Albrecht - technology does continue on, and panels do change.  They can't put in more energy than what is allowed.  There is no place for it to go.  They are allowed to connect for 1.5 kilowatts.   Road is 14' wide, entrance is 130' before it turns to right.  Mrs. Williams - would like more of a buffer.  She suggested drive-in site as an alternative site.   What  benefit is it to town to have it here?   Mr. Albrecht - these systems are needed to offset peak demands.   Mr. Williams - doesn't want to put up with this in his lifetime.  Not going to worry about what happens 30 years from now.   Atty. Serkey - frequently negotiates with town re tax income. 
Mrs. Bezanson - how many acres will just be solar?   Mr. Albrecht - inside fence is 7.8 acres.  Mrs. Bezanson - for this amount of area they could put in about eight houses; it's zoned R-40 with 40,000 s.f. lots.  Abutter - they tried to do that and were denied previously.   
Richard Ahern, 150 Karen Lane - thought the pumping station on Daniel Drive wouldn't support any more houses and that was why it was turned down.
Elaine Miller, 159 Karen Lane - concerned about noise.   Mr. Albrecht - noise will be lower than background noise at night.   Neighbors won't hear it.  Mrs. Miller brought up trees on Cape Cod Lumber property.  Mr. Albrecht - explained the process, that not all the trees will be cut; it won't be clear cut.   Mrs. Miller - wanted more trees added near her pool area.  Mr. Albrecht - they can do that.  Mrs. Miller - they will be taking down thousands of trees and wild life is going to be displaced.   When lease is given up, it will take years for those trees to come back.   Mrs. Bezanson - this is private property and not a wildlife sanctuary.  
Abutter - if there are endangered species on the property, does that have impact on the project?  Mr. Albrecht - the State has a database that tells you where in the state there are rare and endangered species.   There are none here.     
8:25 p.m. - five minutes break.  Hearing resumed at 8:30 p.m.  
Elaine Miller - could this be put in open field?  Mrs. Bezanson - this petition is to discuss an agreement between a land owner and National Grid.  Mr. Reynolds - that is more a Planning Board question or a change in the bylaws to restrict solar.   Mrs. Miller thought that since  Mrs. Bezanson's husband was in the solar business, she should recuse herself  and not vote on this.  Mrs. Bezanson isn't a voting member on this petition.  
Edward Miller - they're in it for the money.  He's concerned with his property values.  He sees woods out his window now; this will be drastic landscape alteration.  Abutters deserve consideration.  
Dolores & Douglas Price, 356 Rockland Street -- concerned with traffic on Karen Lane, will traffic be increased on Rockland Street also?   Mr. Albrecht - the Rockland Street  access is just for utility poles for their installation, by the guardrail.  
Richard Ahern, 150 Karen Lane - if Planning Board approves, does it go to town meeting?   No, it doesn't go to town meeting.  
Atty. Serkey - this submission makes town meeting irrelevant as far as bylaw changes.  
Richard Ahern  - can Planning Board make it an agenda item on town meeting?  No.   Mr. Ahearn  brought up plans that he said were incorrect at Planning Board.   Atty. Serkey - the plans that they gave the Planning Board will be reviewed by PMP.  The plans show the layout from the late 1960's.  They will be submitting a definitive subdivision plan.  Mr. Ahearn - the layout of the street was his concern.  Atty. Serkey - the layout is not apparent on the ground, it's not the extent of the pavement .   Mr. Ahearn - brought up Mr. Trainor who purchased the land, and he did the layout of the street.  Mr. Albrecht went over the paved area on the plan.  The property line cuts off the circle, and that is where the frontage exists on Karen Lane.  As part of the definitive subdivision plan, they will be finalizing the whole survey and determine the exact distance.   Mr. Ahearn - checked with the records in Plymouth and had the original plans that were approved by the town.  It shows the Miller and Ahearn property adjoining each other.  That should be what the applicants saw when they researched it.  Mr. Albrecht did not think that was accurate.  It was from the town website.  He has a recorded document.   Mr. Ahearn - all the land they have been mowing over the years doesn't belong to them, it belongs to other people?  Mr. Albrecht showed town land.     
Richard Ahern - did they do perk test?  Mr. Albrecht - that doesn't affect their system.  They haven't done structural analysis yet, but they can just use a bigger screw.   The Rourkes own land, they are leasing it to Borrego, the lease will be passed to National Grid.   
Allan & Kathleen Ross, 394 Rockland Street - when you buy in R-40, you expect houses, not something like this.   Isn't National Grid going to sell the power to consumers?  Yes.  
Atty. Serkey - when you look at what might be located on abutting properties, you have to look at all possibilities in the bylaw.  This is allowed by special permit.    
Abutter - abutters don't have a chance to vote this down.  Mr. Reynolds  - this is one board of many that look at this.   The people have voted on these bylaws and approved them.   
Brought back to table and closed to the floor.   Mr. Reynolds - referred to the criteria for special permits in the bylaws.  Mr. Mullen  - it is odd that it is in the middle of a wooded area, but the engineering can make it work for them.  It is his understanding that there are about ten truckloads of product during construction, with four-five months of construction with work crews coming in and out.  After that, it goes back to relatively quiet state - altered, but quiet.  He understands what the neighbors are going through.    Mr. Reynolds - referred to definition of special permit - welfare, morals, order and appearance.  Feels this is an untested area as far as solar.  Borrego isn't the public utility, they are the builders.  Felt the voters should have a say where these go.   He's not opposed to solar, but this is an R-40 zone.  Mrs. Bezanson - public utilities are allowed by special permit in an R-40 zone.   Mr. Reynolds - they are supposed to preserve neighborhoods.  Mr. Adams  - be concerned with what MGL says about public utilities and solar, and the possibility of appeal.    Mr. Reynolds - understands that this is allowed by special permit, but there are other factors involved.  Mr. Mullen - burden is less for special permit than it is for variance.  Traffic would come through Karen Road for construction.   Mr. Reynolds - is looking at special permit, what do the people of Abington want, and the original intent - welfare for abutters in R-40.  Is it matching up with the area?   Didn't think there was an answer for what they are offering  the R-40 community, felt welfare was affected.     It will be an 8' fence surrounding solar panels.  Mr. Mullen - would he be only satisfied with this type of proposal in highway or commercial areas?  Mr. Reynolds - yes, until the voters decide where to put it.  Mr. Albrecht - the proposed solar bylaw allows this in the R-40.  On the westerly edge, they are exceeding the current setback and the proposed bylaw setback.     
Mr. Ahearn - Borrego isn't a utility company and Rourkes aren't a utility company.    
Atty. Serkey - Mr. Reynolds is concerned by what the voters intended in the R-40 zone.  The bylaw says in the R-40 zone it allows utilities, and that is what the voters voted upon, and that is all we have to go on.  Yes, you can put houses there, but unlike other commercial uses that are forbidden, there is a special provision for utilities.   If you look at the use table, they would not have allowed this use in the R-40 if they thought it didn't belong there.  Mr. Reynolds - that's not all we have to go on because there is special permit language.  Atty. Serkey - didn't see how this proposal would affect the morals of anyone, with respect to the use, he doesn't understand how the use would be allowed by special permit if it was considered to be detrimental to the welfare of anyone.   Mr. Reynolds - because they are proposing solar as a public electric company.  When these bylaws were proposed, no one would have thought about proposing this type of solar arrays.  Atty. Serkey - didn't know how he could say that.  Mr. Reynolds - how can he say he's representing National Grid when he's not .  He is representing Borrego; he's not a public utility yet.  Atty. Serkey - the property will be used by a public utility.  Atty. Serkey and Mr. Reynolds disagreed on interpretation of bylaw.  Public utilities haven't been taken out of R-40 district, but are allowed in that district by special permit.  Felt Mr. Reynolds was substituting his own judgment with what's written in the bylaw.   Mr. Reynolds - to allow the special permit for this use concerns welfare, morals, order and appearance.   
Mr. Adams - suggested holding off on this pending town counsel consultation re our bylaw and MGL.  Mr. Reynolds agreed, applicants agreed.  
Motion by Mr. Reynolds to continue for advisement by town counsel on our bylaws and MGL to April 9 at 7:05 p.m., seconded by Mr. Shepard, unanimous.   There won't be any further notifications to abutters.     
9:20 p.m.  Discussion/action on 12 Warner Road.  Voting members:  Mrs. Bezanson, Mr. Shepard, Mr. Reynolds.  Mr. Shepard - talked with town counsel, filing was deficient due to improper notice.   Mr. Adams suggested the board go with town counsel's recommendations.   
 Motion to accept and follow town counsel's recommendations made by Mr. Reynolds, seconded by Mrs. Bezanson, unanimous.  
Meeting adjourned at  9:30 p.m.
Respectfully submitted,

Nancy Hurst
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