Zoning Board of Appeals Minutes                                                                      April 9, 2015

 
Zoning Board of Appeals
781-982-2100

Minutes
April 9, 2015
Cotter Room
7:00 p.m.

Members present:    James Haney, Chairman, Lisa Bezanson, William Mullen, John Shepard, Sean Reynolds, Marshall Adams, Building Inspector/Zoning Enforcement Officer

Minutes:   March 12, 2015 - motion to approve made by Mrs. Bezanson, seconded by Mr. Mullen,  4 ayes, 1 abstention (Mr. Haney).  

7:00 p.m.  Petition of Robert J. Hall, 62 Hancock Street, Abington, for:  an 18' side yard setback variance to remove portion of existing house on southern side and construct 24' x 24' two story addition in its place at 62 Hancock Street, under Abington Zoning By-Laws Sec. 175-29.   The property is located on Assessors Plan 29, Plot 63, in the R-40 Zone.    Voting members:   James Haney, William Mullen, Sean Reynolds.  Mrs. Bezanson made the disclosure that she, her husband and their company have done business with the Russell Wheatley Co. in the past, but have no interest in this petition.   

Russ Wheatley and John Cotter submitted plans with additional information and gave presentation.   Sewer advisory - plans must be submitted to the Sewer Department prior to sign off.   Property is located on the west side of Hancock Street.   It is currently a residential single family house.  They will be removing a section on the southerly side and constructing a 24' x 24' addition, not an in-law,  just expanding house.  Lot is pre-existing, non-conforming lot in R-40 district.   It only has 76' of frontage and .47 acres of land, 20,475 s.f.   Existing house doesn't conform to side setback requirements.    On left side, this would reduce it to 8'.  Shape of lot is hardship.  

Mr. Haney - what would prevent them from putting it out back, rather than the side?   Marshall Adams -  felt this was still a finding because it's a single family, non-conforming, and  not more detrimental to the neighbors.   John Cotter - this proposal would work easier internally.  Mr. Reynolds - questioned  information added.   Mr. Cotter -added  neighbor's house location and shed location to show proximity to where the neighbors' buildings would be and that it is pre-existing and non-conforming.  Mr. Reynolds - what would prevent his neighbor from asking for side yard variance?  Mr. Haney - is there some configuration within the house that would make it difficult to add it out back?   Mr. Reynolds - he looks at it as a structure that will change hands; this brings it closer to neighbors.   Mr. Haney - are there plans for what the interior would be?   Mr. Hall went over the layout.  Mr. Reynolds - concerned as to whether a fire truck could get through on the side of proposed addition.   He has similar issues with his house; you have to move.  Mr. Hall - he doesn't want to move.  There were no comments or  complaints from Fire Department on this petition.   Mr. Reynolds - board still can be concerned with safety.
Opened to floor, no comments and brought back to table.   There were no comments from abutting neighbor.   

Motion by Mr. Reynolds to table the hearing to May 14th at 7 p.m.to explore possibility for different location.  Board would like to see a floor plan for existing and proposed plans to understand the need for this request.   Configuration of existing floor plan could be considered a hardship.  Motion seconded by Mr. Mullen, unanimous.    

7:05 p.m.  Petition of Brian and Pauline Barry, 55 Wyman Road, Abington, for:  a special permit for an in-law apartment at 55 Wyman Road, under Abington Zoning By-Laws Sec. 175-32-I.   The property is located on Assessors Plan 59, Plot 96, in the R-30 Zone.    Voting members:   James Haney, William Mullen, John Shepard.  

Sewer advisory - submit plans to Sewer office prior to building permit sign off.   Pauline and Brian Barry - this is for in-law.   Marshall Adams -suggested they have engineer come out before foundation goes in because setbacks are close.  Mr. & Mrs. Barry - there will be no changes to existing front of house, will be on the side  27' x 34'.   New addition listed on back of house is incorrect - it's on the side.   Submitted interior plans.   They have been filled in by Building Inspector on in-law requirements previously.  Mrs. Barry's parent's are going to be occupying the in-law.   Mr. Shepard - it is well-maintained property, and this would fit with character of the neighborhood.   Mr. Barry - they may swap location of the kitchen.  
Opened to floor with no comments and brought back to table.  

Motion to approve made by Mr. Mullen,  seconded by Mr. Shepard, unanimous.

7:30 p.m. Continued hearing, petition of Borrego Solar Systems, Inc., 1115 Westford Street, Lowell, for:  a special permit to install two fenced solar systems, with gravel access from Karen Lane, with utility interconnection from Rockland Street, under proposed amendments to Abington Zoning By-Laws Sec. 175, Article 5, re solar arrays.   The property is located on Assessors Plan 22, Plots 35 & 36, in the R-40 Zone.    Mr. Haney  recused himself from this hearing.   Voting members:  William Mullen, 
John Shepard, Sean Reynolds.   

Sewer advisory - appears to have no bearing on sewer system.  Several letters were submitted from abutters in opposition to the proposal: -  John Dunn & Melissa Dunn, 40 Karen Lane; Jayne & Christopher Coyle, 154 Karen Lane; Michael and Anne Demarco, 30 Karen Lane.  

David Albrecht, Borrego Solar, attended with Atty. Richard Serkey, Jim Rourke, property owner, John Sarno also with Borrego, Steve Christy,  involved with property owner and representative from National Grid.    They had another Conservation meeting and met earlier in the week with Planning Board.  Mr. Albrecht had a call from the Millers and met with them and neighbors last Friday.   There had been changes to plan, which were delivered today.   

National Grid will be lessee on property, will own and operate system for 20 year lease, with two five year extensions.   Borrego is building it for them.  Interconnection was originally shown to go out to Rockland Street, and that is off the table now.  In lieu of going out to Rockland Street there is pole at end of Karen Lane, #13 pole.  Everything will connect to that pole.  There will be improvements to existing poles.  Will be three phase, changing from single phase.  

Mrs. Miller wanted them to see what they would be looking at from their property.   He had walked site before and took pictures at 100' from the site looking towards the Miller's property and looking out at the site from the Miller's property.   One hundred foot setback is what the proposed solar by-law is recommending.   They are at 100' or more with this project.   Explained photo process.   Mr. Ahern came out and suggested some ideas - berm with trees on top or solid vinyl fence 8' high rather than chain link.  They put together a couple of options.   Option A is solid vinyl fence 8' high, brown or grey, in front of that are 8' trees.  They included some trees in front where it comes in from Karen Lane and turns.  There is a gate at the property line so no one can come in.  The trees they are adding will visually hide the entrance.  They indicated areas where trees would be cut.  The closer they get to the system, taller trees would be cut, explained process.   Option B that Mr. Ahern suggested - they had done this in Carver - 12' high berm and 8' fence on top.  Panels are 10' high and would not be viable here.   They presented to Planning Board leaving the chain link fence with 5' berm with 6' tree, so with planting would be 11 feet on top.   Property drops off from 170 at Karen Lane to 125.  They have tried to work with abutters.   The Millers would prefer solid fence to berm.  

Because they don't need to go out to Rockland Street, the gravel road has been reduced, system within the fence has been reduced from 8.1 acres to 7.4 acres.  The electrical equipment area has been moved.   Proposed setbacks are 100', which they have.  This information will be passed on to PMP through the Planning Board.   They have revised retention basins and there is no need for test pits, low flow.  
Mr. Mullen asked what effect it would have on Karen Lane to go from single phase to three phase system.   Three phase would be a higher priority to get turned back on in the case of a storm; would increase reliability to neighborhood.  Takes up less room.   Minimal change to area as far as poles.  Mr. Shepard - are they required to provide financial surety?   Representative from National Grid - as a utility, it would not be required to provide bonds.  Would be a tax benefit to town.   Mr. Albrecht - private commercial entities are required to provide surety, but not a public utility, which would increase rates for customers.   Mr. Reynolds - have they looked at other sites in Abington?   This is the only site they have looked at in Abington.    This proposal will lower chances of brown outs in summer in this area.  Mr. Albrecht - they have asked for waiver of 600' cul de sac; it was granted.  They are moving forward on final definitive subdivision plan.   They aren't building a subdivision, this is only meant to freeze the zoning.  

Mr. Albrecht - as to what's in it for the Town and neighbors, it will improve the quality of power and reaction time to outages.  The Rourkes currently pay taxes; with this system,  they will have a PILOT agreement with the Town, which could be $250,000-$400,000 for the first twenty years, which is still to be negotiated.   Mr. Shepard - is there room to get a fire truck on the property?   They will provide a lock box for all emergency departments.  After  the equipment is there, they will invite emergency management personnel to visit site and train them to react to whatever the case may be.  

Opened to floor:.  
Mike Demarco, 30 Karen Lane:   he got an e-mail from Elaine Miller, and she is opposed regardless.  Set back is 100'.  Proposed bylaw says it needs to be obscured from the abutters from 75% or it needs to be 2,000 feet back.   Sent an email with photos from solar project in Carver.   Went to Assessors Office to check on values.   These abutters have some of the highest valued houses on Karen Lane.  They are garrisons.  Didn't think they would be the highest ones once this project goes in;  they would be hard to sell once this goes in; it will reduce property values.   This proposal could be rejected under 40A Sec. 3, welfare of neighbors.    He also has safety concerns re electronic emissions.   There have been studies that there may be long term health effects.   It shouldn't go in there.   

According to Assessors Office, the subdivision plan was done in 1969 by Mr. Trainor.  Disputed the validity of perk tests, forged a letter re his finances so the town would go forward with this plan.  At the time he was chairman of the Planning Board.   Plan by Trainor is incorrect.  1997 plan shows Millers and Aherns own all that land around the cul de sac.   Griffin engineers did a survey that didn't agree with subdivision plans either.  Something should be done as far as title search.  This information was given to the Planning Board.  This is not the place for a solar farm.   Has been in touch with Shawn Reilly to see if it can be changed from R-40.  He would appreciate the board's attention for the residents.  

Mr. Albrecht - re land around cul de sac, they have actual subdivision plan that was recorded.   The Assessors plan s aren't accurate.   They are submitting a definitive subdivision plan which will be surveyed, and  is sure they have frontage there.  Mrs. Bezanson - they are aware of the issue and have looked into it.  As to property values, they have asked real estate appraisers in the Carver area to interview realtors , and solar did not impact sale prices in that area or whether someone was going to buy or not.    Re safety and  electromagnetic frequencies - nothing emanates from the panels, just from poles and transformers, and they are 600' from any neighbor.   There is no impact beyond 10' .  They can provide that proof.  

Mr. Reynolds - question for Atty. Serkey - he had submitted a memo regarding home owner values.  Does he have these in affidavit form?  Atty. Serkey - no - it is from the text of an appraiser's report; this isn't a court.   It was a report that was generated by an appraiser based upon information he got interviewing people and realtors with respect to property in proximity to solar fields as to whether or not the existence of solar fields has any impact financially on the values of the properties, and the reports lists his findings.  This report is submitted to help the board in dealing with the concerns of the abutters.   Atty. Serkey added that even if the proposed amendment on the floor to the proposed amendment passes, prohibiting all solar fields in the R-40 district, it would not effect this project because of the fact that they are in the process of freezing the zoning.    If the amendment that the Planning Board recommended passed, it would still allow solar fields in R-40, and prohibit them in the more densely populated districts.  Mr. Reynolds - the special permit may be granted by this board after it is reviewed, "may" being emphasized.      

Mr. Albrecht - re 75% not visible or 2,000' in proposed - system is 10' high and fence is 8' high, which is 80%.  

Mr. Demarco - from the Millers' back porch they will see quite a bit of the solar field.  Mrs. Bezanson - it was her understanding that only the tallest trees on CCL site would be cut.  Mr. Albrecht explained process.     Fence has been extended and wraps around.   Mr. Demarco - felt Millers and Aherns would have a hard time selling their houses if this goes in.  Based on Mr. Trainor's track record, he questioned subdivision plan and felt it should be resolved before this goes forward.  Mrs. Bezanson - that is a separate issue.     

Linda Williams, 149 Karen Lane - the letter Elaine Miller sent was written after Mr. Albrecht's visit and they are still opposed.  Mr. Albrecht - didn't ask them if they approved of project, just what they would prefer as far as options; he never said he had their approval.  He felt he addressed her concerns as best as they could.  Mr. Reynolds - he went out there with specific questions?  Mr. Albrecht - Mrs. Miller had called him.  She wanted him to look out her easterly windows.   Mr. Miller and Mr. Ahern were there as well.  National Grid is a great client, and they left a couple of options for them, asked which of them they would prefer.  Mr. Reynolds - didn't think Mr. Albrecht could say she was happy at the circumstances.  Mr. Albrecht - she offered him water, shook hands, it was a very civil meeting.  They didn't kick him out.   It was an informational meeting.  

Terry Williams, 149 Karen Lane - from what he has read, aren't panels full of carcinogens?  If they break,  they cause hazardous area.   It is all over the internet.  Mr. Albrecht - there is nothing hazardous in the panels.   Mr. Williams - then why is it all over the internet?  Holliston rejected a similar project because of carcinogen possibilities in a residential neighborhood.   Asked about inverters and electrical fields -Mr. Albrecht showed location of inverters.  They are well below any regulated levels. They can supply this information to the board.    Mr. Williams - it would be in the town's best interests to have this report.   Mr. Albrecht - they can provide this.  

Amy Norton,  62 Karen Lane - would rather look at beautiful forest than solar farms; is against this. Will effect property values.  At the Planning Board meeting Rick Collins had a report, and there are other open spaces where this could go.  When lease expires, it would take years to grow back.  Concerned with health effects, is a cancer survivor and doesn't want to go through that again.  Proposal would give the area an industrial look.  

Mrs. Bezanson - it's privately owned property, not town owned land or a state forest.  Property owner is free to do other things than maintain it as wooded area.  Mrs. Norton - she understands that.  Jim Rourke, representing the property owner - due to taxes in Abington, something will be done on property whether its solar or something else allowed.   There is hardship on family with high taxes.  They are going to install solar on roofs of their properties in town; he does not have a problem with solar.    Asked Building Inspector what would be permissible things be for R-40.  Mr. Adams reviewed uses.  They could probably put in ten houses.    Mr. Reynolds - the board isn't really here to discuss other possibilities, it's here for special permit request.   

Mr. Ahern, 160 Karen Lane - re Trainor plans - could they be checked to see if plans were forged?  Mrs. Bezanson - subdivision issue doesn't pertain to this petition.    Mr. Ahern - he has plans that show he and the Millers own the cul de sac and.   There are three plans that show that.    Mr. Albrecht - they have a recorded document from the Registry of Deeds.   Abutters can have their own land surveyed and title examiner.   Mr. Albrecht - they have hired an outside consultant to do their own survey.     

Mr. Ahern - has issues with public utility as far as direct access.  Borrego isn't a utility.   Wants town counsel to say who is a utility and who is not.   Atty. Serkey is getting paid by the applicant, and if he does a good job, they'll have him do another one.  Wants our town counsel to rule on this.   Atty. Serkey - this issue came up with Planning Board.  National Grid is a public utility and they submitted a letter to that effect.  It is the use of the land, not the ownership of the land that determines whether or not a  use is allowed by right or by special permit.  As far as what Mr. Albrecht says or he (Atty. Serkey) may say on behalf of this project, he is stating to everyone in this room, as well as this board,  that he is not going to stand here, nor is Mr. Albrecht, and say something that is false because they value their licenses - engineer's license and lawyer's privilege to practice law.  They aren't going to say something merely because a client is paying them to be here.  As professionals, they deserve more respect than that.  Mr. Reynolds - he understands that.  Town counsel has given an opinion, and he is working from Atty. Serkey's memorandum.  It contains good and bad in terms of  some of the information provided.  You have to go with the information you have.  He also appreciates his license.  Atty. Serkey - was curious to know what town counsel had said and advised and what questions specifically were posed and what the response was.   

Brief break was taken.

Mr. Ahern - he hasn't seen anything submitted to boards regarding the value of houses.  Mr. Reynolds -  he had identified what was in the report and how much weight it would receive from the board.   Mr. Ahern - should they call real estate agents?   Mrs. Bezanson - neighbors are welcome to do that.   
Ms. Ahern - there are always a lot of children in this area.  Very quiet and peaceful neighborhood.  Wants it to stay that way.  

Mr. Ahern - it sounds like National Grid is taking no responsibility.  Who do they go to for clean up after the lease?   Representative from National Grid - anyone could contact the Mass. DPU Office.    Mr. Albrecht - it is also included in the lease that everything has to be removed.  

Mr. Albrecht - re sound,  he can provide studies to the neighbors.  They have had a number of studies done.  Within a 100' it would be down to lower than the background ambient noise in a location like this.  Mrs. Bezanson  - does rise in elevation from that point to the nearest abutter also effect the noise?    Yes.  They can provide that information.  Inverter is 30' lower than Karen Lane end of property. 
Mrs. Bezanson asked if there any more questions.  With none, the hearing was closed to the floor.  Someone from the floor suggested looking into wind turbines, thought it would be less of an eyesore.  Closed to floor.  

Mrs. Bezanson - if you were standing in outer circle of cul de sac, how far down would you see, how many rows of solar panels would you see and would you see the whole solar farm from there?  Mr. Albrecht - from Mr. Ahern's property at 170, in three to five years with the tree growth, you  shouldn't see anything.    There would be a fence installed and 100' of vegetation.    Mr. Adams - it was his estimation that looking out from abutter's property, he would be looking at 6' of panel.   Photos were reviewed.   

Mr. Reynolds - he has reviewed the memorandum and the Hatfield case.  Abington doesn't prohibit or unreasonably regulate in its bylaws.  Looking at 40A Sec. 3, Hatfield did a great job outlining the text to determine what the section means - whether it's personal use of solar, industrial.  In 40A you see in Sec. 1 - indicates the owner has to be attached to agriculture by 25% of product for sale.  Reviewed  exemptions.   Didn't feel this met the definition of solar energy system in the statute.    Feels it is dangerous for health and welfare of neighborhood.   Under 40A Sec. 3, he would be stuck on the three points  - health, welfare, safety.    In his opinion he has identified conditions that would be applicable.  During a prior meeting, it was said that children would have to have 12' arms to be in danger of electrocution.  It was his opinion that that is what children do.  This is a neighborhood in R-40, in a more protected zone, not industrial.  It would be approximately 7 acres unmanned.  The fence is designed to protect and keep people out, but also it would keep people from seeing a kid playing in there.  It was brought into evidence tonight that kids drink out there, it was also mentioned there would be special training required of police and fire.  He sees that as evidence of it being a danger to public health.   The Town of Abington expects the board to use the facts and evidence collected, and the residents in attendance purchased their property in terms of having neighbors.  The district intent under 175-20 for R-40 is low density to provide areas for a particularly spacious residential environment.   He would offer that as his opinion on this particular proposal.  

At this time, Mr. Reynolds made the motion to deny this special permit.  Atty. Serkey - asked to speak before the Board took a vote.  Mr. Reynolds - a motion is on the floor.  Mrs. Bezanson allowed Atty. Serkey to speak.  He wanted to know whether or not, if the proposal were modified further to comply with proposed solar amendment that is going before town meeting which is allowed by special permit in the R-40 district, whether that would make a difference to Mr. Reynolds or not, or is he against the idea of this type of facility regardless of whether it complies with the amendment or not.  Mr. Reynolds  - he is looking at this specifically to where it is proposed in the neighborhood.  He doesn't think there are conditions that would satisfy his concerns.  He understands that Atty. Serkey has to do what he has to do.   Atty. Serkey - if the amendment were in place and they had not sought to freeze the zoning, his position would be the same?  Mr. Reynolds - yes.    Atty. Serkey requested 5 minutes to confer with his client.  Mrs. Bezanson - if they requested to withdraw without prejudice, that would allow them to come back at another time with a different plan.  If they were denied, it would be two years before they could come back unless it was substantially different.   Mr. Reynolds - there is a motion on the floor.  Mrs. Bezanson - gave them 5 minutes to confer.   Atty. Serkey - they are requesting to withdraw without prejudice.   Mr. Reynolds - his motion needs a vote.  Mrs. Bezanson - no, there is a request to withdraw.  Atty. Serkey - if the board votes on Mr. Reynolds's motion first, then Atty. Serkey's motion is moot.  

Motion to allow the petitioner to withdraw without prejudice made by Mr. Reynolds, seconded by Mr. Shepard, unanimous.  

Meeting adjourned at 9:15 p.m. 

Respectfully submitted,

Nancy Hurst 
7

