Zoning Board of Appeals Minutes                                                                               June 11, 2015


Zoning Board of Appeals
781-982-2100

Minutes
June 11, 2015
Cotter Room
7:00 p.m.
 
Members Present:   James Haney, Lisa Bezanson, William Mullen, John Shepard, Sean Reynolds 
Minutes:    April 9, 2015 - motion by Mr. Shepard to approve, seconded by Mr. Reynolds, unanimous.  April 14, 2015 - motion to approve made by Mr. Shepard, seconded by Mr. Mullen, unanimous.  
May 14, 2015 - motion to approve made by Mr. Mullen, seconded by Mrs. Bezanson, unanimous.  
Mr. Reynolds thanked Mrs. Bezanson and Mr. Haney for their service to the board, seconded by Mr. Mullen, unanimous.
7:00 p.m.  Continued hearing, petition of Jessica Lopez, 65 Wales Street, Abington, for:  a special permit to convert an existing two-family dwelling into a three family at 65 Wales Street, under AZBL Sec. 175-21-A-8.  The property is located on Assessors Plan 53, Plot 206, in the R-20 Zone.   Voting members:  William Mullen, John Shepard, Sean Reynolds.
The Building Inspector submitted an advisory - sprinklers are in the building code, under him.  Mr. Shepard - the car in the back had been removed.  Hearing moved to the end of the meeting due to   petitioner not being present at this time.  
7:05 p.m.  Petition of William Sable, 60 Lake Street, Abington, for:  a side set back variance and special permit to construct a proposed 1250 s.f. four car garage with storage above at 60 Lake Street, under Abington Zoning By-Laws Sec. 175-26-A and 175-26-C.  The property is located on Assessors Plan 23, Plot 102, in the R-30 Zone.    Voting members:  Lisa Bezanson, William Mullen, John Shepard.  
Board concerned with size of garage.   Chair received a note from Building Inspector - a 26' x 36' would require special permit; 24' x 36' would not.  Mr. Sable has modified the size to 936 s.f.  which is smaller than the house (962).    He brought it in from property line.   Mr. Reynolds  - did he notify the neighbors of the change?   He told his immediate neighbors.   26' x 36' is what he would like.   Mr. Reynolds -felt there was an issue of notice to abutters with changes.   
Walter Heleen, 639 Washington Street - didn't get a letter for the original meeting.  He was on the list but didn't receive notice.   
Mr.  Sable will file an extension.     Motion to continue to 7/9 made by Mr. Mullen, seconded by Mr. Shepard, unanimous.   No further mailings are necessary.  Mr. Sable will contact neighbors.
7:10 p.m.  Petition of Christine Webb, 311 West Street, E. Bridgewater, for:  a special permit to construct single family residence with two-car garage and 900 s.f. in-law apartment at 168 Jean Carol Road, under Abington Zoning By-Laws Sec. 175-32-I.  The property is located on Assessors Plan 18, Plot 87, in the R-30 Zone.      Voting members:  Lisa Bezanson, John Shepard, Sean Reynolds.  
Sewer advisory - capacity doesn't exist at the present time.   They want to build an in-law apartment with one bedroom in basement.   Showed elevations, house is to be built, not constructed yet.   There would be no change to footprint of house.     
Opened to floor: 
Melissa Reed, 172 Jean Carol Road - asked about setbacks for house.  Mr. Haney - complies with all the setback requirements.   It is set back 150'.  
Mr. Shepard - questioned filing date - it's on the original form.   Mr. Reynolds - motion to approve special permit for 900 sf. in-law, seconded by Mr. Shepard, unanimous.  
7:15 p.m.  Petition of 1148 Bedford Street LLC, Gosselin Homebuilders, 1540 Bedford Street, Abington, for:  a special permit per 175-21A(4) to raze existing buildings and allow construction of a residential building with seven 1-bedroom units; variances under 175-29 to allow 22' front yard setback off Summit Road, 32' front yard setback off Bedford Street and 20' rear yard setback at 1148 Bedford Street.  The property is located on Assessors Plan 59, Plot 142, in the Highway Commercial Zone.   Voting members:  James Haney, William Mullen, John Shepard.  Mrs. Bezanson made the disclosure that she, her husband and their company have done business with Atty. Reilly and Mr. Gosselin, but have no interest in this petition.  
Sewer advisory - capacity does not exist at present time.  Letter received from Maureen and Robert Gadbois, 307 Summit Road - they have no objections to plans.   Planning Board letter - re land taking, which has been taken into consideration in these plans.
Atty. Shawn Reilly , Steve Gosselin and Paul Mirabito, design engineer, attended.  Proposal is for single building with seven one-bedroom units.   It is not possible to renovate existing building.   Old construction and rock foundation don't comply with building or safety codes.  The shape, topography and soil conditions are not conditions that affect the zoning district.  Lot sits on sloping hill, on state highway.   They are aware of state's plans to widen road, which wont' effect this proposal.  Lot is a triangular, corner lot.  There are no side yards due to being a corner lot.  
A literal enforcement of the bylaw would create hardship.  Doesn't derogate from the bylaw.   The Gadbois family owns the property to the rear.   They are proposing parking between building and Route 18.  Building would be a welcome buffer for Gadbois.   They need a rear yard variance - they have 20' and need 30'.  The current buildings on the property all violate setback requirements.  They would be moving building slightly away from Gadbois, which would help to buffer street noise, look better esthetically, promotes residential use of property.   Lot coverage is 60% and they comply with requirements.   All units are to be one bedroom units.   They wouldn't need special permit for commercial use, which would issue more traffic.   Driveway access onto Route 18 would be dangerous.  They are proposing to remove two access points on Route 18 and come off side street.   A business would generate more traffic;  one bedroom units would attract less traffic.   Mr. Gosselin's wife is a landscape designer and this would be done tastefully and be well maintained.     One bedroom units usually attract single professionals, retired people.   There would be one parking space in the garage underneath for each resident.  Building would add to the tax base of Abington, won't overload sewer, water, school services.   
Opened to floor:
Leo Donovan, 146 Summit Road - concerned with traffic in this area.   
Brought back to the table.  Mr. Reynolds -have they been before any other boards?   Not yet.  How many units could he put in without relief?   Atty. Reilly - they have looked at other options; fewer units with more bedrooms would require more parking spaces and more paving.  
Mr. Shepard - have they looked into when the State will take property?  Yes - one foot is going to be taken.   Made more sense to enter on Summit Road side rather than Route 18.  Their proposed parking is less than what is there now.   Mr. Shepard - concerned re frontage.   Mr. Haney - more conforming would be a less desirable situation.    This proposed end result would be better for neighbors, safer.   Mr. Haney - they will be installing stormwater system.  
Motion by Mr. Shepard to approve, seconded by Mr. Mullen, unanimous.  
7:55 p.m.  Petition of Borrego Solar Systems, Inc., 55 Technology Drive, Lowell, for:  a special permit to install two fenced solar systems, with gravel access from Karen Lane, under AZBL Sec.  175-21B-5.  The property is located on Assessors Plan 22, Plots 35 & 36, in the R-40 Zone.   Voting members:   Lisa Bezanson, William Mullen, John Shepard.    Mr. Haney excused himself from this hearing.  
Sewer advisory - has no bearing on sewer system.   Email from Harvey Hurvitz re Cape Cod Lumber - he will not allow Borrego Solar to trim or remove trees on CCL property without a consensus of approval from the neighbors.  
Atty. Richard Serkey, representing Borrego Solar - on January 23, 2015, a preliminary subdivision plan was submitted and site plan approval petition was submitted to Planning Board.  On May 4, preliminary subdivision plan was approved by Planning Board and site plan approval was continued to June 1 .  On May 26, the definitive subdivision  plan approval petition was submitted to the Planning Board.  Statutory public hearing is to be scheduled.    On June 1, the site plan approval petition was continued again.  
Regarding the ZBA, on February 9, they submitted first special permit petition and plans were revised several times.  On April 9, the Board voted to allow Borrego to withdraw without prejudice.   On June 8, Town Meeting adopted new bylaw prohibiting solar facilities in all residential districts.    That bylaw does not apply to this case.   That is why Borrego submitted the preliminary plan in January and definitive plan in May.   As long as the definitive plan is approved and endorsed, the zoning in effect before June 8th governs this case.   Chapter  40a Sec. 3 provides that no zoning bylaw shall restrict solar.   This petition is not governed by new bylaw, but by previous bylaw.    
Whenever there is controversial petition, the inclination is to go along with them  and force petitioner to appeal.  Town has to pay town counsel to defend board's decision.    A denial under 40a Sec. 3 would be difficult for town counsel to defend.  If statutes are followed, neighbors can appeal.  At that point, the town's role is passive and it's between neighbors and Borrego.   Atty. Serkey urged board to consider financial consequences of decision and principals that bind the board.   Regarding the letter from Harvey Hurvitz, they have binding agreement with Mr. Hurvitz that goes back to September 2014 in which  he has allowed certain tree cutting on his property.  Because of revisions, there will be less tree cutting with this proposal.    Steve Long, Jon Sarno and Jared Connell from Borrego and Jonathan Salsman from National Grid will be making the presentation.   
Mr. Reynolds - this is a new hearing.  Did neighbors receive notice of changes in plan?  Atty. Serkey - they received the notice that is required for anyone within 300'.	  If any of the abutters wanted to receive copies of further plans, they knew who to contact.  Mr. Reynolds - didn't he feel that because he had been here before and was making changes, didn't  hefeel an obligation under legal etiquette to provide...   Atty. Serkey - he is here to present a plan and notice went to the abutters.  Mr. Reynolds - he was just asking a question.  Atty. Serkey - the notice that goes to abutters is a statutory notice.  He did not feel the need to send more than what the board and the statute and bylaw requires.  
Steve Long - went over the changes in this new plan.  This is what is going before Planning and Conservation.   Reduced the size of system.   Pulled fenced-in area back from Karen Lane and have vegetated buffer of 140' in from property line.  Front of fence is 8', with 8' high trees which will screen system.  Racks will be 3' off ground to 8'8".    Trees along CCL  - will plant 500 saplings per acre.  Trees will come in over time.  
Opened to table.   Mr. Reynolds  - appreciates new information but it wasn't with application.   Received it tonight - not enough time to look through it.     Atty. Serkey - went through packet.   Mr. Reynolds -  wants to have time to read it.  Atty. Serkey - packet they received tonight contains special permit application, which they have, abutters list which they have, material safety data sheet and study and memo.   Technical study is new on relationship between wind turbines and residential property values  in Massachusetts.   Had been submitted to the secretary previously and thought it would be forwarded to the board.  Mr. Reynolds - wants to consider it as evidence and would like hearing continued.  Steve Long - he could summarize it.  Mr. Reynolds - doesn't want him to summarize, wants to read it.  
Opened to floor:
Mike Demarco, 30 Karen Lane - he spoke to Harvey today.  There is no binding agreement, would do whatever neighbors wanted him to do.  Read statement re safety, health and welfare signed by 50 neighbors which was submitted.  Expects town to back up the residents.  
Linda Williams, 140 Karen Lane - when they first heard about this, they drove to site in Carver, which was horrendous.  Saplings won't do any good.   Atty. Serkey - if there is approval, neighbors could appeal against Borrego.  Borrego hasn't threatened to sue anybody.      
Elaine Miller, 159 Karen Lane - looking out their first floor windows, it will still be highly visible.  Has seen salamanders out there and  wondered if they were endangered.   They have mentioned that from lot line to fence they are leaving 140' of trees.    Wants to know that trees that are going to be planted won't be eaten.    They won't be cutting CCL trees - she has spoken to Harvey Hurvitz.  
Mike Demarco wants copy of Harvey Hurvitz's letter dated 12/18/14.  
Eileen Belcher, 38 Catherine Drive - there is no reason for this in their backyards, in a residential area.  They should find another place. 
Elaine Miller, 159 Karen Lane - land slopes up when they look out their windows.  There is no consideration for neighbors;  put it someplace else.  Mrs. Bezanson - it's private property, owner can develop something on the land.   Mrs. Miller - property values will plummet.   She went to site in Carver - wouldn't buy the property.   
Mike Demarco - re Harvey's agreement.  Atty. Serkey - it's a letter of intent in good faith that obligates  two parties and executes another document if and when special permit is granted.   Mr. Mullen - board can only go with what's in front of it, not Harvey's agreement, which is between Mr. Hurvitz and Borrego.  Mr. Demarco - if there is another change, would it have to go back to board?   Mrs. Bezanson - issue before the board is whether to issue special permit.  Trees would probably be a Planning issue.
Amy Norton, 62 Karen Lane - re appeal by neighbors.   Mrs. Bezanson explained the process of how decision is appealed for any applicant that is before the board.  If they are denied, they have the right to appeal.  If an applicant comes before the board and is approved, any applicant, the neighbors have the right to appeal.  That is process no matter who comes before the board.   Ms. Norton - re confusion on information to the board that everyone didn't have a chance to look at before the meeting.   Atty. Serkey - when petition was filed, anybody who receives notice, which includes everybody within 300' of the property's borders, gets notice from the board.  Anyone can ask for copies of what has been submitted and get information for contact people to request further information.  When petition is filed, it has to be advertised in newspaper, notice has to go out to abutters, and notice in paper has to be 14 days prior to hearing.  The only thing the board did not have was a wind turbine study, which he waived.  There is nothing here tonight that would not be considered available to the board.   
Amy Norton - concerned with safety of children getting in area.  Where is gate?  How will emergency responders get onto property?  Trees being planted - saplings will take years to grow.  It takes time to digest reports, supports continuance.    Atty. Serkey - items to be addressed - fence location, gate location, sapling growth rate.   Ms. Norton - goes by Braintree solar farm all the time, and it is an eye sore.  Neighbors won't benefit.  If she was on the board, she would vote "no".  
John Serano, works with Harvey - has spoken to Harvey.  Will they sue him if he changes his mind on tree cutting?   Atty. Serkey - can't answer that question.   Mrs. Bezanson - trees are a Planning Board issue.   
Bill Moriarty, 204 Chapel Street - question on security, keeping people out.   On other sites, he hasn't seen cameras, no monitoring.    What kind of chemicals are there if the panels are broken?  How are they securing it?  Sounds like they're building it and walking away.   What about access for police and fire?  What kind of training are they going to get?   Why isn't there a security system?   Will gate be locked?  
Kathleen Ross, 394 Rockland Street - they bought in R-40 zone with the expectation that when you buy in R-40 zone there won't be any commercial enterprises in this zone.    It is an oxymoron to cut down trees for green energy.  
Borrego - showed fence location, and gate will be locked, will be 1 inch mini mesh, 8' high.   There will be an on-site security system.   There is also bar system gate at Karen Lane.   By law, property owner could cut trees himself.   Mrs. Bezanson  - project is 20% smaller than what was presented.   Atty. Serkey - regarding taxes - owner enters into a payment plan in lieu of taxes agreement with town. Re National Grid - when project is built, it will be sold to National Grid and National Grid will then be operating it.  There is an agreement in place to turn over project once it's built.   Regarding the complaint that this is a commercial use in residential area, the Zoning Bylaws state that energy  use is a special permit use in all residential districts, so anyone who bought their property in a residential zone knew by looking at the zoning bylaws that facilities that generate energy are special permit use.    For solar facilities that are not  grandfathered, they won't be allowed in a residential district according to bylaw as of Monday.  This is grandfathered.   Reviewed bylaw and state statute.    No town can unreasonably regulate the location of solar facilities.   Mr. Reynolds and Atty. Serkey disagreed on interpretations.
Jerry Williams, 149 Karen Lane - is an abutter - effects whole neighborhood,  effects whole town.  Old bylaw was a technicality- was referring to telephone poles, gas lines, water, sewerage.  Solar wasn't around in those days.    Single phase changing to three phase.   If that goes down, there would be blackout in the neighborhood.   How much adjustment to poles will this require?  Construction - will be noisy for three or four months.   It is still a commercial site in residential area.   Borrego representative -will be three phase down Karen Lane which would be brought up first.  There is a remote system, and they will know.  Jonathan Salsman, National Grid - if solar farm goes out, neighborhood won't go out.   Reliability on Karen Lane would improve.  Would be first to be picked up if it goes out.  
Brian Barry, 123 Karen Lane - will there be special way to go into area?    Project would be in trouble if we had another winter like this.  
Abutter - referred to criteria of special permit.   Mr. Reynolds read it from bylaw.  Atty. Serkey - the application addressed those points and read from it.   Mr. Reynolds again requested a continuation to digest the material he received that day, wants to make the best judgment based on the evidence.  
Chris Cheney, 336 Rockland Street- neighbors have all expressed concerns, there is a morals issue.  Why was this property chosen, when no one in the neighborhood wants it?      
Abutter - if owner of land was to sell the land to this person or National Grid, could they do what they want to do?   Atty. Serkey - it has nothing to do with whether the applicant is Mr. Rourke the land owner or Borrego or National Grid - the issue is the use that is proposed for the property, and the use that is proposed for the property is a special permit use.  The applicant here is Borrego because they have an agreement with the land owner.  It was the land owner who decided to enter into an agreement with Borrego.   They have preliminary subdivision plan approval so far from Planning Board and have to get definitive subdivision approval, which has been submitted.   They have also filed a Notice of Intent with the Conservation Commission.  
Linda Williams - who is getting the special permit?  Borrego Solar is the applicant.  
Elaine Miller - this is very stressful to all the neighbors.  It is affecting their health.   
Mrs. Bezanson - the applicant is here to explain to the audience everything they have to say regarding their project.  That is the way the presentation is done at every zoning hearing.  It is not typical that the board passes out all the information to the audience.  That is the purpose of the hearings.   Atty. Serkey - surety could be required to make sure the project was dismantled and equipment taken off the site if it closed down.  Mrs. Miller - thousands of trees are going to be cut.  Atty. Serkey - only way to control property is to own it; Mr. Rourke chose to do this.    Atty. Serkey will waive material given tonight at  4 p.m.  and will rely on what they have said tonight.  
Ed Miller, 159 Karen Lane - bottom line is it's all for money, it doesn't belong in any neighborhood.  
Terry Williams - has town counsel been asked as far as Borrego filing permits,  should it have been National Grid?   Mrs. Bezanson - Borrego is pulling the permit as contractor for National Grid, owner authorized Borrego to apply.   Borrego will turn it over to National Grid and will move out.    Mr. Reynolds - town counsel's opinion on who should file application agreed with Atty. Serkey.   
Closed to floor and brought back to table.  Mr. Reynolds - have to consider intent of bylaw, shouldn't be concerned with legal matters.  His position hasn't changed.   It is an attractive nuisance.  Didn't think it could be adequately conditioned.  Would require special training for police and fire.  It doesn't really belong in low density R-40 zone.    Feels it is a safety issue, a general welfare issue; the morals issue doesn't apply.   Board can look at evidence provided, doesn't comply with this district's intent.    
Mr. Shepard - question on trees on CCL property.  Should that be established before the board votes?   Feels he would say no if they have to vote tonight.   Wants to review what was emailed today.  Atty. Serkey - could be conditioned on plan presented.  Composition of board is changing on July 1st and     requested another meeting before July 1.    Mr. Mullen - special permit is lower standard than variance and felt some members of board were holding them to variance level.   
Motion to continue to June 18th at 7:00 p.m. made by Mr. Mullen, seconded by Mr. Shepard, unanimous.  Atty. Serkey - doesn't object to keeping it open for comment.  There will be no other notification to abutters.
10:00 p.m.  Petition of William and Dorina Moriarty, 204 Chapel Street, Abington, for:  a variance for an extension of mobile home use on property due to fire at 204 Chapel Street, under Abington Zoning By-Laws Sec. 175-21(12).  The property is located on Assessors Plan 23, Plot 113, in the R-30 Zone.    Voting members:   James Haney, Lisa Bezanson, William Mullen.  
Sewer advisory - has no bearing on sewer.  Mr. Moriarty - they have contractor and windows have been ordered.  Progress has been slow.   Contractor didn't get hired until December.  Anticipated time of completion - would probably need another four months.  Electrician can't start till windows are in.  There are two dumpsters there.  Mr. Shepard didn't have a problem with this.
Sheila Lambert, 93 Lake Street - fire occurred over a year ago.  Work hasn't been done until the last few weeks. 
Abutter, 209 Chapel Street - lives across the street  and has been looking at dumpsters, trailers, etc. for 13 months.    It's an eyesore.   Has board seen it?  Yes.
Mr. Moriarty - they are looking for four months maximum.   Mr. Reynolds - did he have contract with him?  No.   He has a contractor, Dave Duchendorf, Creative Innovations.    Windows were ordered today, and there is a 4-6 week lead time to get here.  Once windows are in, the electrician can come in, insulation, then sheet rock.  Mr. Shepard - suggested he stipulate 4 months in contract.  Mr. Reynolds - suggested hearing is continued and he comes back with contract.  Mr. Mullen -progress has been very slow.   Mr. Moriarty - insurer wants to close this out.  They have sent him checks.  His mortgage bank has changed.  Mr. Haney - wants to see something concrete.  Board wants to see document.   Mr. Moriarty - it was gentlemen's agreement, he gave him money up front.   Mrs. Bezanson - get contract with start and end date for his own protection.    Mr. Moriarty - Marshall was out there 4-6 weeks ago.    Mr. Haney - board should see something more concrete, with dates and signatures.   Mrs. Bezanson - suggested they extend this to July hearing, pending a written contract with start and end dates, and hoped work would continue during that time.      
Abutter from across the street - how can they do anything if they have to wait for windows for 4-6 weeks?  
Board would like Mr. Moriarty to continue to July 9th and come back with signed contract and status report.  Motion to continue to July 9th at 7:00 p.m. made by Mrs. Bezanson, seconded by Mr. Mullen, unanimous.    Abutters won't receive additional notice.   
 10:20 p.m.  Petition of Michael Yazbeck and Antoine Yazbeck, 3 Fern Avenue, Randolph, for:   a variance to sell used cars at an existing commercial garage business, Abington Auto Repairs,  at 347 Summer Street, under Abington Zoning By-Laws Sec. 175-21-F-2.  The property is located on Assessors Plan 17, Plot 26, in the TOD District.      Voting members:   William Mullen, John Shepard, Sean Reynolds.  
Mr. Yazbeck - Mr. Bono who had property previously had a used car license on this property.   Class II license is issued by Selectmen.  Mr. Shepard - there had been a contaminated site next to it.  Place needs to be cleaned up a little, not very presentable.  Mr. Yazbeck - they want to put the cars by sign and chain link fence. They are looking to build the business a little more, asking for five cars.   Mr. Reynolds - not an allowed use in TOD District currently.    Mr. Mullen - didn't think selling five cars would be that much of a change from repair shop.   They wouldn't be changing signage.  Mr. Reynolds - variance criteria is very important, and this doesn't comply with what the voters have approved.  Mr. Mullen - it is ultimately up to the Board of Selectmen to approve or deny the license.     Class II license had lapsed with previous owner.       
They could request to withdraw without prejudice or it could be continued for more history on property.  Motion to continue the hearing to July 9, 2015 made by Mr. Reynolds, seconded by Mr. Shepard, unanimous.  
65 Wales Street - applicant did not attend the meeting.   Motion to deny the petition due to applicant not attending the continued hearing made by Mr. Reynolds, seconded by Mr. Shepard, unanimous.
Meeting adjourned at 10:40 p.m. 
Respectfully submitted,

Nancy Hurst
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