Zoning Board of Appeals Minutes                                                   January 14, 2016


ZONING BOARD OF APPEALS
781-982-2100

Minutes
January 14, 2016
Cotter Room
6:29 p.m.

Members Present:  William Mullen, Joe Murray, Richard Nigrelli, John Shepard, Sean Reynolds, Marshall Adams, Building Inspector/Zoning Enforcement Officer

Meeting was opened at 6:29 p.m.   
Motion by Mr. Murray that the ZBA go into executive session to discuss strategy relation to pending litigation in the case of Borrego Solar Systems, Inc. v. Sean Reynolds, Lisa Bezanson, and William Mullen, as the Zoning Board of Appeals of the Town of Abington, Land Court 15 MISC 000278 as holding the discussion in open session could have a detrimental effect on the board's litigating position, with the board to return to open session.  Roll call vote:  Mr. Reynolds, aye; Mr. Murray, aye; Mr. Shepard, aye; Mr. Mullen, aye, Mr. Nigrelli, aye.

Open session resumed at 6:40 p.m.

Minutes - October 8, 2015 - Motion by Mr. Murray to accept, seconded by Mr. Shepard, unanimous.

Mr. Mullen let the audience know that the Borrego appeal was not going forward.

6:40 p.m.  Continued hearing, petition of James Stone, 907 Bedford Street, Abington, for:  a special permit to update existing price sign to include digital price and electronic message board at 907 Bedford Street, under Abington Zoning By-Laws Sec. 175-59G.  The property is located on Assessors Plan 53, Plot 285, in the Highway Commercial Zone.     Voting members:  Mr. Murray, Mr. Nigrelli, Mr. Shepard.

Mr. Stone - there had been some question on existing signs.  Building Inspector had gone out and checked, and all the signs were permitted.  The old sign is 100% lit, and the new sign is lit.   No abutters had anything negative to say about it.  Has read the bylaws, and there are provisions in the bylaw for this type of sign.  Wants to go on with his business at Abington Sunoco.    Wants digital sign in addition to pricing sign so people know who they are and what they do.  Mr. Mullen - previously when they permitted that type of sign, the board required auto dimmer, other conditions.  Mr. Stone - he will abide by the bylaw.  Mr. Mullen - didn't see a problem with this.  

Mr. Murray - supports the application for updating the pricing sign to a digital sign.  As for the electronic message board, he has concerns re safety and it being a distraction.  The intersection is already difficult.  He doesn't feel it enhances the town character as noted in the town bylaws, Sec.  175-56-4.  There are other ways to put up signage than electronic.  Mr. Shepard - agrees with Mr. Murray as to the pricing sign and safety.  Safety is his concern.   He has driven all around, and you don't see these signs on major roads.  They are very distracting.  This intersection is a very bad one, and you see a lot of accidents.   Doesn't see a benefit to this type of sign with changing message board.  Abington has the ability to have a sign; it doesn't mean the board has to approve it.  

Mr. Stone - wondered if the board could name an accident that had occurred because there was a sign.     Signs are meant to be read in automobiles when you're passing by.  When you drive on the Southeast Expressway, into the tunnel, from the entrance it's flashing graphics about the Star Wars movie.  There is a town sign at Strawberry Valley and the end of Gliniewicz Way.  Mr. Reynolds - he is petitioning the board; it would be on him to provide information that it's not going to be a problem.  Does he have something to rebut the board's opinion?  Mr. Stone - with the first meeting televised, he has been amazed at the amount of people coming into his station.  Mr. Reynolds - he would have to present that in a physical form that they think this would not be a public safety issue.   Mr. Stone - he hasn't been in front of the town for 17 years; however, it is in the bylaws that he can have that sign.  Granted, the board does have discretion.  The board is telling him that a digital sign is a safety hazard.  Mr. Reynolds - he has not shown that it will bring in any more business.  Mr. Murray - because things have happened in the past, doesn't make them right.  Citing other signs...  Mr. Stone - he is asking for the media the town is using as a way to communicate with the public.   He respects that this is a new board, but if the board feels that type of sign is not appropriate, why don't they put it out there to the residents of Abington, that they want to make a bylaw change and these signs are no longer allowed.   It is allowed at this time.  Mr. Reynolds - it is not allowed unless you have a special permit.   It is done on a case by case basis. 

Mr. Mullen - there are a million signs out there.  He doesn't see why a digital sign, which is the wave of the future, can't be granted with conditions to essentially make it static  so that if someone is at the light, they would only see one message.  It seems considerably smaller than some of the other signs in town.   He doesn't see the issue; the board's concerns have always been that they didn't want a glaringly bright sign, they don't want Abington looking like Las Vegas, they don't want animation or scrolling messages which can be a distraction.  He wished he was a voting member on this petition.   Mr. Stone - the signs are very expensive, and if it doesn't bring in increased sales, that is his mistake to make.  He works hard for his money, and he is choosing to invest it in that type of sign.   There are several businesses in town that have done the same thing, and none of them have been put up then taken down.  

Opened to floor:
John Warner, 101 Highland Road - a customer of Jim Stone, feels it's fine.  He is trying to do the right thing, and has no problems with it.  

Jim Dombrowski, 28 Temple Street - no problem with what Mr. Stone has presented.   Has worked at that intersection over the years.  Every accident he has witnessed at that intersection has been the result of driver's negligence, not distraction.

Shawn Reilly, 26 Russell Lane - re the sign he brought before the board at the end of Gliniewicz Way, he doesn't know of a single accident at that location since the sign has been in.  The previous sign had been there for over 20 years.  He understands that board's concern about safety.   Would Mr. Stone be allowed to put a static sign in that area that would light up?  Mr. Murray - yes.  Mr. Reilly - why isn't that distracting to the person waiting at the light?  Mr. Murray - it's a static sign.  Mr. Reilly - the board can dictate the frequency of sign changes.    If it's ok to have an illuminated sign at that location and that's not a hazard,  he thought the town would have a tough time defending that argument that a sign that can be changed digitally instead of manually is a safety hazard.   The argument that Mr. Stone has to bring evidence that there have been no accidents is general knowledge.   The safety departments haven't provided any concerns to the board about this sign.  Mr. Shepard - in his three years on the board, it has never gotten a response from Police Department, only for the gas station.   Mr. Reilly - they typically don't respond unless there is a concern.  They would certainly put a concern on the record.  He agrees that the board should control the number of changes and no animation.   He just wanted to speak on Jim's behalf.  You don't get a report that there are no accidents, only a report if there is an accident.  If you can have a static sign you can change manually, you should be able to have one you can change digitally.  

Closed to the floor and back to the table.  Mr. Mullen urged the board to approve this with stipulations of 2-3 minute intervals so people at the intersection would only see one message.   Mr. Nigrelli - likes the idea of digital, but would he agree to have one message there a day?  Mr. Stone - no.  Thinks it would be a disservice to people in the future if different signs are given different specifics for how often it can change.  He assured the board that if this is approved, it will be 100 % lit with only 25% changing, and it will be done in a tasteful fashion.  His station is immaculate and kept well.  He only wants to market his business.  If this location isn't appropriate for this type of sign, where would it be?  

Mr. Murray - preserving and enhancing the town's character to him is not adding electronic signs.  He thinks we can preserve and enhance the town by going with what he proposed, getting a new sign, just stay away from electronic signs.    Mr. Stone - feels the board is going with "do as I say, not as I do" mentality with the golf course having an electronic sign and the high school having that sign.  He doesn't have a problem with that type of sign.  If the board really feels electronic signs are a detriment to the town of Abington, the board's first order of business should be to take down the signs that are in the town of Abington, starting with the ones the town owns.  He has a hard time with the board saying it's not good for him, but it's good for the town.   Mr. Murray - it isn't his sign, the board is volunteers and tax payers.  The town should look good, and he wants to preserve and enhance the town's character.  He wished Mr. Stone would consider some of the options suggested.  Mr. Stone requested the board take a vote.  Mr. Adams - he had looked into the signs on his property, and they had been properly permitted.

Mr. Reynolds - they are just trying to preserve the character of the town.  Wants to preserve the small town feel.   

Motion by Mr. Shepard  on the petition of James Stone, 907 Bedford Street, Abington, for:  a special permit to update existing price sign to include digital price and electronic message board at 906 Bedford Street, under AZBL Sec. 175-59G.  The property is located on Assessors Plan 53, Plot 285, in the Highway Commercial Zone, to deny, seconded by Mr. Murray, unanimous.                       
  
7:10 p.m.  Petition of Bill Dessaps, 1105 Plymouth Street, Bridgewater, for:  a variance to sell used cars at 201 North Quincy Street, under Abington Zoning By-Laws Sec. 175-21-F-2.  The property is located on Assessors Plan 34, Plot 3, in the Highway Commercial Zone.    Voting members:  Mr. Mullen, Mr. Murray, Mr. Nigrelli.

Newspaper ads were not placed.  Motion by Mr. Murray to continue to February 11, 2016 at 6:30 p.m., seconded by Mr. Nigrelli, unanimous.

7:15 p.m.  Petition of Kevin & Agnes Densmore, 880 Plymouth Street, Abington, Abington, for:  a special permit to construct an 800 s.f. accessory apartment above garage at 880 Plymouth Street, under Abington Zoning By-Laws Sec. 175-32-I.  The property is located on Assessors Plan 25, Plot 24, in theR-30 Zone.    Voting members:  Mr. Mullen, Mr. Murray, Mr. Nigrelli.

Mr. Densmore - apartment will be 800 s.f. for his sister.  Mr. Shepard - it would be an in-law apartment and would have to submit affidavit to the Building Office each year.  If he sells the property or his sister moves, it would revert back to single family.  He is aware of that.  His application should indicate it is for relief under 175-32-I.  There were no comments from the floor.  

Motion by Mr. Murray to approve the petition for an in-law apartment, with application revised from accessory apartment to in-law apartment, seconded by Mr. Nigrelli, unanimous.   

7:20 p.m.  The petition of Baystate Square LLC to revise previously-approved plans for 105 units in two 3-story buildings to a smaller proposal with 78-unit residential townhouses at 121 Randolph Street, with requested use, frontage and setback variances under Abington Zoning By-Laws Sec. 175-21A(4), 175-32B, and 175-32D(1 & 4) and special permit re parking spaces under 175-21J.  The property is located on Assessors Plan 52, Lot 31, in the R-30 Zone.  Voting members:  Mr. Mullen, Mr. Murray, Mr. Nigrelli. 

Atty. Shawn Reilly attended with Frank Bridgeman, Tony Pusateri and John Pusateri, the owners of 121 Randolph Street.   Mr. Reilly gave a history of the uses on the property, and is a 21E site.  It was a large 72,000 s.f. commercial factory/warehouse in the middle of a neighborhood.  They received previous approval from the various town boards to construct 105 residential units in two buildings, plan shown.  There is approximately 14.5 acres.  In the back is a sludge lagoon.  It is known to be contaminated by owners on three parts of the property.  They have had numerous public hearings on this property and talked to the neighbors on the original plan, as well as this proposal.   Property will require onsite sewage treatment plant, which will be approved by DEP.  They have been taking down the buildings, cleaning up the 21E's, monitoring the wells.  

The economy has changed, as well as the municipal sewer situation.  The Fire Department has requested a gate on to Greenwood Street.  They designed a hammerhead on their property so that plows could turn around and snow could be dumped there from Greenwood Street.  To renovate this site, which is subject to the Rivers Protection Act, has wetlands issues and 21E issues, very odd shaped site that has frontage on Randolph Street at two spots, the access on Greenwood Street, and has frontage on Temple Street.  It is an expensive site to rehabilitate - has to be purchased, cleaned and then start construction.  That this site could have 6 or 10 single family  houses isn't realistic. 

They are proposing to reduce the height and the number of units.  The same areas are going to be developed, and instead of 105 units, there will be 78 units.  Instead of three-story buildings, they will be townhouse style two-story buildings.  The buildings range from 3 units in a building to 6 units.  It is more of a village feel.  It will not be restricted to 55 and over.  They are still maintaining the access off Randolph Street.  The Planning Board will be reviewing the project.  At an informal meeting with the Planning Board, they did not have any issues.  They are maintaining Greenwood Street as a dead-end, with an emergency access gate, and a turnaround for plows and an area for snow.

With redevelopment of contaminated land surrounded by wetlands, they are obligated to redevelop what has already been developed or already been disturbed. They will be putting new buildings where the old building was or where the old pavement was.   Old building was actually right on the property line behind the Randolph Street neighbors.   They are proposing to pull off the property line, but they need to maximize the use of those areas.  They are requesting set back variance which should be 60', but the original building wasn't 60' setback either.  They are improving the situation, but still need a variance.  They need a permit for multi-family use in R-30 zone.  It is allowed with a variance.  They are requesting it because commercial use isn't really an option.   Special permit required for a project for more than 50 parking spaces.  They need a frontage variance because once you have more than 12 units on a parcel, it requires 200' of contiguous frontage.  They have 115' and 75' and a little more, but it's not contiguous frontage.  Hardship exists.  There is no vacant land to buy.    Variance to allow buildings to be within 50' of each other.   This variance would allow for smaller buildings in locations which create a more compact residential layout design on 14.5 acres of land, and would leave 80% of the property as open green space.  All these units will be townhouses of no more than 2 l/2 stories and no more than two bedrooms, and all units will have a one car garage.  

They will need a special permit to construct in the floodplain and wetlands protection district, but they haven't got the final design yet, so can't apply for that now.  

The approval they are requesting tonight will allow them to go forward with the plans for this layout - the roadway drainage, utilities, lighting - then those engineered plans would be submitted to the Planning Board for site plan review.  It would also be submitted to the Conservation Commission for their review and approval.  Once they got those approvals, they would come back to the ZBA.  

Cleaning up this property will increase the values of surrounding properties.  This will be a private development, so it will be privately snow plowed.  The owners will be responsible, not the town.  The town will also not be responsible to pick up the trash.  

Under the regulations, to put 78 units in there, they are required to have 433,000 s.f. of land; they have 630,000 s.f.     

Mr. Reynolds - the clean up areas would factor into the hardship.  Mr. Reilly - 21E is definitely hardship, as well as the odd shape of the site, the soil and the topography.  There is a river going through it and a river going under it.  There is a need to redevelop what has already been developed.  They aren't filling in any wetlands.  Mr. Nigrelli - asked if Fire Department had looked at layout and approved it.  Mr. Reilly - this has gone to them, but they usually respond more with site plan review.  Mr. Nigrelli was concerned about the placement of the buildings.  Mr. Reilly has talked to the Chief and let him know what they are doing and knows he has seen the plans.  The Chief has not contacted Mr. Reilly.   Mr. Bridgeman pointed out the clean up areas.  There is no more contamination on the site.  Preliminary testing has come back clean.  Mr. Shepard asked if they had any knowledge of cancer in that area.  Not that Mr. Bridgeman was aware of.  Mr. Shepard - do they have adequate parking?   Mr. Reilly - they have just over what is required - every unit has a garage and driveway space in front of it and they have extra guest parking.   Mr. Shepard - what is the proposed selling price?  Proposed pricing is between $269-279,000.  They are looking to attract young professionals or empty nesters.  They will be condos.  

Mr. Mullen - remembered the original proposal for two buildings for seniors.  He is concerned that even though they are dropping the number of units, now it's a younger crowd.  Speculators can buy them and rent them out or Sec. 8, like Avana where the police are there all the time.  Mr. Reilly - they can compare this to Bedford Woods, next to Lowe's.  You don't see large families because it's not designed that way.  Two bedroom units will limit it.   Mr. Shepard - condos usually patrol themselves; they have more restrictions.   Mr. Bridgeman - square footage is between 1200-1300 s.f.    Mr. Reilly - there is no drainage system out there now.  They will now be complying with a storm water management system.  Mr. Shepard - would the project expand in the future?  Mr. Bridgeman - didn't plan on it at this time.   Mr. Nigrelli - concerned with additional traffic on to Route 139.   Mr. Shepard - how many single family house lots could they get on this parcel?   Mr. Reilly - with 30,000 lots and the wetlands, probably about a dozen.   It will be interesting to see what impact the Route 18 improvements will bring.  

Mr. Reynolds - concerned with the request for frontage.  Mr. Reilly - they have the frontage, but it is not contiguous.   Mr. Reynolds - they knew that before they bought it, is looking for the hardship.   Mr. Reilly - the hardship is the existing shape of the lot, 21E, wetlands, Rivers Protection Act.  The numbers wouldn't work if you tried to build small houses.  Multi family use is the best option, but they can't get the 200' of frontage required.  If they had 200' nothing would change, and the entrance would still be in the same location.  

Opened to floor with no comments and back to the table.  Mr. Mullen - concerned with town houses on the lower right hand side, buildings F-1 & F-2, 5' off the property line, which doesn't afford the neighbors any privacy.  Mr. Reilly - due to topography, there is a retaining wall at the back of the property in front, and the land drops off, and the building will be below the Belcher  property.  The proposed second floor will be about equal with the first floor on the Belcher property.  They are going to move a telephone pole at the back of the property.  There will be trees and shrubbery as well as fence.  Mr. Shepard - would like the final 21E report for the file if this is approved.  Mr. Murray - could F1-5 come off property line from the Belcher's property?  Mr. Reilly - if this is approved tonight, there will be a lot more detail with site plan review.  There will be fences, trees, shrubbery.  They have had meetings with the neighbors.  They will be monitoring and cleaning; they are working on the property continuously.  They will record the decision within the year, and show activity within a year, but construction may not start that fast.  

Mr. Murray - wants a copy of the final 21E for the file.  Would like two bedroom units as a  condition.   Mr. Reilly - buildings will be built in phases.  Mr. Reynolds - feels this meets the criteria for hardship for variance and is in character with the neighborhood.

Motion by Mr. Murray to approve the petition with the conditions that the ZBA Receives the final 21E report and there are no more than two bedrooms in each unit, seconded by Mr. Nigrelli, unanimous.

Town of Abington, Land Court Civil Action No. 15 MISC 000278, has been remanded to the Town of Abington Zoning Board of Appeals 8:25 p.m.  The Town of Abington Zoning Board of Appeals’ special permit denial decision that is the subject of litigation in Borrego Solar Systems, Inc. v. The Zoning Board of Appeals of the pursuant to the Land Court's November 18, 2015 remand order.   The remand public hearing will be held on Thursday, January 14, 2016, 6:50 p.m., at the Town Offices, 500 Gliniewicz Way, Abington, and will be based on the original petition of Borrego Solar Systems, Inc., 55 Technology Drive, Lowell, for: a special permit to install two fenced solar systems, with gravel access from Karen Lane, under Abington Zoning By-Laws Sec. 175-21B-5.  The property is located on Assessors Plan 22, Plots 35 & 36, in the R-40 Zone.  

Mr. Mullen announced that Borrego would not be going forward with the appeal.

8:25 p.m.  Discussion of Zoning Bylaw changes.  Mr. Murray - mainly looking at signs at this time.  Felt clarity was needed in some sections.  Mr. Shepard - has looked at Whitman and 
E. Bridgewater, and will look at several other towns.  Mr. Murray - board should just focus on what they would like to change this year.  Mr. Mullen - board needs to see what works and what doesn't work for the town - people who plaster their buildings with signs; issue of backlit signs.  Mr. Murray - brought up 175-58-F, Prohibited Signs - discussed internally lit and backlit signs.     There are some businesses that are not in compliance.  Enforcement is difficult.  In other towns, there is a Design Review Board for signs.  Shawn Reilly offered to work with the ZBA to help revise the sign bylaw.                   
   
Mr. Murray - window signs - proposing to allow only 50% coverage of the window.   Brought up special signs - interior signs - referring to signs affixed to glass.   Doesn't want to see the whole window covered.  It's a security issue.  Could go in 175-60, special signs.  Lit signs - 10% of window size.   Mr. Reynolds - To change 175-60 Sec. A language from "Interior window display s or signs" to "Interior window displays or signs covering less than 50% of the window viewable area."  

Banners were brought up under prohibited signs - made of fabric, flexible, affixed to fence, temporary structure, building.   Needs to be defined more.   Enforcement for compliance is still an issue.   Definition for electronic signs - any sign using lights in any form.  

Wind waver or feather sign - permit should be for 30 days.  Could be added to pennant/feather sign - any movable, flexible fabric sign.   

Review of 175-59D & E -  D. Stores or businesses sharing common private parking facilities such as shopping centers may cooperatively display one ladder sign in view of the public way not to exceed 100 square feet in area.  Such sign shall be located adjacent to the parking entrance, shall be no taller than 25 feet nor lower than eight feet from the ground if sign is placed within traffic sight line.  Signs placed out of traffic sight lines may be placed on ground level but may not exceed 6 feet high without a special permit (deleting - but shall not exceed the height of the roofline).  A directory of participating stores or businesses may be associated with such sign, each store or business to be allotted not more than four square feet of space. 

E.  Where a structure is set back at least 30 feet from the curb line, a free-standing sign of an area not in excess of 32 square feet on each side may be placed in such a manner that the edge of the sign is not less than 10 feet from the lot line and not higher than 25 feet nor lower than eight feet from the ground if sign is placed within traffic sight line.  Signs placed out of traffic sight lines may be placed on ground level but may not exceed 6 feet high without a special permit (deleting - but shall not exceed the height of the roofline.)

Discussion of bylaws to be placed on the next agenda.

Motion to adjourn at 9:40 made by Mr. Murray, seconded by Mr. Nigrelli, unanimous.
 
Respectfully submitted,


Nancy Hurst          
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