Zoning Board of Appeals Minutes                                                                    August 13, 2015



Zoning Board of Appeals
781-982-2100
Minutes
August 13, 2015
Cotter Room
7:00 p.m.

Members Present:  William Mullen, Joe Murray, Rich Nigrelli, John Shepard, Sean Reynolds, Marshall Adams, Building Inspector/Zoning Enforcement Officer 
7:00 p.m.  Approval  of Minutes:  June 11, 2015 - motion to approve made by Mr. Shepard, seconded by Mr. Murray; July 9, 2015 - motion to approve made by Mr. Shepard, seconded by Mr. Murray; July 27, 2015, motion to accept made by Mr. Shepard, seconded by Mr. Murray, unanimous. 
Request for extension, 546 Adams Street, Elliott Adams Realty Trust.  Atty. Shawn Reilly - per statute, a variance is allowed an extension of six months.    Mr. Murray - question on mortgage lender issue.  Atty. Reilly - Permit Extension Act allowed an additional four years.  Mr. Shepard - the six months is not guaranteed.  This is not a public hearing.  Voting members:  Mr. Murray, Mr. Nigrelli, Mr. Mullen.  Motion by Mr. Murray to grant the six month extension, seconded by Mr. Nigrelli, unanimous.
Request for extension, 38 Bates Street, Suffolk Meadows Nominee Trust.  Atty. Shawn Reilly - this is the factory building on Bates Street.   Delay has been that the bank wants another 21E, which has already been completed.  There are no changes to anything.  Mr. Shepard - still feels it is the best thing for the town that this building comes down.  Building Inspector - has been working on this, and this is something that the board is going to be seeing a lot more of.   Fire Chief in favor of this.   This decision didn't fall under the Permit Extension Act.  Motion to issue six month extension made by Mr. Murray, seconded by Mr. Nigrelli, unanimous.            
7:00 p.m.  Continued hearing, William & Virginia Morrell, 608 Hancock Street , Abington, for:  a frontage and lot width variance of 58.5 feet each to subdivide the property into two lots.  The first lot will conform; the second lot will require frontage and lot width relief at 608 Hancock Street, under AZBL Sec. 175-29.  The property is located on Assessors Plan 43, Plot 7, in the R-40 Zone.  Voting members:  William Mullen, Joe Murray, Rich Nigrelli.  
Sewer advisory - no capacity at the present time.  Atty. Whitney and Atty. Serkey had forwarded information  to the board prior to the meeting.  Mr. Brophy - the Morrells could file for an abatement on their taxes if they feel it is warranted.  Atty. Serkey was unable to attend due to his wife having surgery that day.   Mr. Brophy reviewed information submitted by Atty. Serkey.  Feels it would be a dangerous precedent for the board to set.  
 Atty. Whitney - didn't feel Atty. Serkey's examples were all applicable.  Mr. Nigrelli - wasn't comfortable with Atty. Serkey not being able to attend.  Mr. Mullen - opposing counsel being present is not typical, and would be reluctant to impose that hardship on the applicant.  Mr. Shepard - examples used by Atty. Serkey - doesn't apply to this board now.  Atty. Whitney - every petition should be looked at on its own merit.  Mr. Reynolds - would have like to hear Atty. Serkey's rebuttal.  Atty. Whitney - consulted with his clients and they would extend the courtesy to the board to continue to September meeting.  Mr. & Mrs. Morrell won't be able to attend, but their son Joe and his wife Michelle will be there with Atty. Whitney.  Mr. Murray - asked about buffer zone.   John Cotter - anything within 100 buffer would be under Conservation jurisdiction.   If they don't get approval from Zoning, they wouldn't be going to Conservation.   A perk test was done to see if it would support a system.  It would have to be redone with health agent.  
Request from the Morrells to continue to September 10th at 7:00 p.m..  Motion to continue to September 10, 2015 at 7:00 p.m. made by Mr. Murray, seconded by Mr. Nigrelli, unanimous.
7:05 p.m.  Continued hearing, petition of Ron & Renee Solimini, 184 Russell Lane, Abington, for:  an appeal of the Building Inspector's decision regarding setback enforcement at 172 Russell Lane, under AZBL Sec. 175-82-D-1.  The property is located on Assessors Plan 58, Plot 55, in the R-30 Zone.  Voting members:  William Mullen, Joe Murray, John Shepard.  Rich Nigrelli stepped down as a voting member on this hearing.  
Sewer advisory - no bearing on the sewer system.  Atty. Michael Szymanski , representing Ron and Renee Solimini, gave presentation.  They are appealing Building Inspector's decision regarding structure at 172 Russell Lane.  Hearing had been postponed due to Marshall Adams not being present at first hearing, and for the board to do a site visit.  The residents of 172 Russell Lane have created a structure on their property, a building or pen or facility for storing their pets, including pigs and chickens.  He had pictures which showed large black net over the structure.  That netting is there to prevent animals from getting out and other wildlife from getting in.  Underneath that netting is another structure for large animals.  It is a pen of some type for animals to run around.  At night the animals can go into this hut and have access to inside and outside the hut, but are restricted to the larger structure which is covered by the net.  
The concerns  his clients have is that the structure is not abiding by good health .  Showed a picture of feces which was close to the edge of the property fence line.  Mr. Adams suggested they stick to point of the appeal.  Atty. Szymanski - structure that is there is in violation of the Town of Abington's Table of Use Regulations 175-21-I, Accessory Uses  #4 - re lot line for structures.  They feel structure should be moved away from property line.   Also in attendance is Russ Forsberg, Building Inspector, Town of Braintree (formerly Abington), with his professional opinion of interpretation of this.  He would enforce the bylaws in the Town of Braintree.  He has been to property.  There are pens for habitation of animals, fencing, netting, which he considers to be a structure for keeping animals at that location on the property.  He has come across this before and has been informed that a structure can be an assembly of materials at a fixed location that provides shelter on the property, and feels that this meets that definition.  Mr. Reynolds - what is his capacity here?  As an expert.  Mr. Forsberg - explained his education and background, has a degree in engineering and architecture, 10 years with City of Boston as building inspector/zoning enforcement officer, Braintree since 1996 as building inspector and then inspector of buildings.  He served a short term in Abington 2004-2006 as interim inspector.   Atty.  Szymanski - feels Mr. Forsberg qualifies as an expert on what building inspectors do on a daily basis.  Mr. Reynolds - has he had any agricultural experiences?  Braintree is restrictive as far as live stock outside of the usual domestic pets.  The health department licenses livestock, but their regulations require an assessment by the building department.  When  structures are to be employed in conjunction with that, they are called upon to go out and make that assessment.   it happens about 4-5 times a year.   They take into account the enclosure as well as the pen  regarding offsets and the property line.   
Atty. Szymanski  brought up 25' setback .  Mr. Forsberg - felt the bylaws interpretation is for protection for health and safety of the populace of the town and the abutters as well.  The topography where this is located in not a level spot.  There is a slight depression that runs diagonally towards the fence .  Braintree doesn't have the same bylaws as Abington, but topography effects many decisions they make every day.  Board should take that into consideration as well.  It adds impact to the situation and has impacted the Solimini.  They are not challenging the right of  the Kenneys to maintain these animals on their property.  They are looking for the same reasonable  protection that the town bylaws seem to be requiring.  
Mr. Adams - there are two issues -these are pets, not  livestock, they aren't used for farming;  Mr.  Forsberg's  calling it a structure - it's a structure, but it's not a building.  A building by definition in our bylaws - to form a structure, it would have to have a roof, walls, foundation, frame.  It was Mr. Adams opinion that it was not a building.  Animals are pets, not livestock, and this is not subject to these setbacks. 
 
Atty. Szymanski - does he allow his pets to lie dead in his backyard?   They aren't pets, they are used for business purposes.  They don't interact with the children.  There is a structure.  Considered the net a type of roof.   Mr. Adams - he's permitted the chicken and pig housing at 25' away because it's spoken to in the bylaws and the other  structure is a rabbit hut which is not spoken to in the bylaws, which is a separate structure and 10' away, is a fenced in area and bird netting he doesn't consider it as a building.  It does not comply with the definition of building in the bylaw.  

Mr. Forsberg - there is nothing in the bylaw that would preclude a fence, a tree, or any other element to serve as a wall or column.  It is supported.  He didn't think the Kenney's would put anything over their animals that wasn't safe.   These are animals you would expect to see on a farm, they are outside what you would consider conventional pets.  There is a reason for the minimum offset.  They are not suggesting that the Kenney's not be allowed to have these animals on their property, they just want the necessary precautions to safeguard the Solimini's interest in their property.  He felt this could easily be redirected away from Solimini property and allow everyone the use and enjoyment of their property with the proper safeguards.  Just wants to protect the Solimini interest in their property in what they consider an issue of health, which is a founding principle of the bylaw.

Mr. Mullen - he had a conversation with the Health Inspector regarding this, showed the picture of the deceased chicken and made copies of her report for the board a week or two ago.  Mr. Shepard - was Mr. Forsberg being paid by the Soliminis?  Mr. Forsberg - he is not being compensated by the Soliminis.  Is he friends with them?  He is not socially active with them.  Mr. Shepard - did not see this awning as  permanent.   Mr. Forsberg - it does provide shelter though.  Mr. Shepard -a shelter to him would be from animals, the sun, the weather, all the elements.  Mr. Shepard - has seen chickens that people consider to be pets.   

Mr. Forsberg - dealing with two issues - structure and the intent of the bylaw requiring offsets.  Shelter is protection and netting is providing shelter for those animals.  Mr. Murray - what happens if the netting is not there?  Mr. Forsberg - that's not the only element.  The fence is so animals don't stray and other animals come in.   Atty. Szymanski  - asked Mr. Shepard for definition of building from the bylaws - A combination of any materials whether portable or fixed having a roof and enclosed within exterior walls or fire walls built to form a structure.  Mr. Shepard did not consider fencing as walls.  Mr. Adams - "... a structure that is safe and stable supported by columns or walls."  This is neither safe nor stable.  
Mr. Mullen  opened the hearing to the floor.

Mr. Kenney, 172 Russell Lane:   animals that are in there are definitely their pets.  His daughter plays with the chickens;  to say they are livestock is not true.  The issue of health and safety,  they have had the Board of Health, the Wildlife Department, Environmental Police, not less than 7 times, as well as MSPCA, and have inspected the property both inside and outside the home and not once have they had a violation.  The one dead chicken they had, they took down to Dr. Curtin to find out why it died.  It died of natural causes.  According to Dr. Curtin, it was dead less than 12 hours.  His son goes out there on a regular basis and cleans the pen.  He supports Marshall's position.  Referenced a Supreme  Judicial Court case, William vs. Inspector of Buildings, Belmont, ruled that a structure was found not to include a tennis court or the fencing surrounding a tennis court.  A fence is what everybody has in their yards.  Mrs. Kenney - the Soliminis have a fence around their yard, and their dog runs around and they have cordoned off a small area against that fence.  They have a dog kennel up against the fence.  Their yard is disgusting.    Referenced another case - structure didn't include a covered  wooden den or shack used  for storage of wood chips supported at the corner by posts stuck into the ground and raised shed,          
 to allow a vehicle to drive under.  The netting is to keep hawks or owls from coming down.  Mrs. Kenney - has put up tarps to keep them from looking over.  

 Mr. Murray - did they pull a permit for the coop?  Yes.  Mr. Adams - they have a permit and it's been signed off. The pigs and chickens are 25'; rabbit hut is accessory structure, which is 10'. 

Mr. Adams - it is a question of whether they are pets or livestock and does netting and fencing  make a building.   They are structures according to the bylaws; they are not stable.  Does the netting make the fence a building?  Referred to building bylaw definition.   
Mrs. Kenney - they are pets.  Mr. Murray - do they need netting?  Mrs. Kenney - they don't have to have it, but it also prevents things from being thrown in there.  Mr. Murray - does the fenced area have to be there?  Mrs. Kenney - this is the best place for it.  The structure is Rosie's (the pig) house with heat where she sleeps.    They just want to live their lives. 
Closed to floor.   Atty. Szymanski wanted to give summary.  Structure for animals should have a 25' setback according to bylaws.  Mr. Murray - board didn't need a summary if there was nothing new.   Mr. Mullen - didn't see fencing with netting as a building.   You could fence a garden with netting, and it wouldn't be a building.  
Motion by Mr. Murray to deny the petition and uphold the Building Inspector's decision, seconded by Mr. Shepard, unanimous.  
Motion by Mr. Shepard to adjourn the meeting at 9:00 p.m., seconded by Mr. Murray, unanimous.   
Respectfully submitted,

Nancy Hurst
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